STATE OF CALI FORNI A
AGRI CULTURAL LABCR RELATI ONS BOARD

DAl RY FRESH PRADUCTS, CO. ,

)
)
Enpl oyer, g No. 75-RC 16-R
)
and )
) 2 ALRB No. 55
UN TED FARM WIRKERS CF AMER CA, )
AR-dQ )
)
Petitioner. g

On Septenmber 23, 1975, an election was conducted anong
the agricultural enployees of the enployer, Dairy Fresh Products,
Co. The tally of ballots, served on the parties after the el ec-

tion, showed the follow ng results:

\btes cast for Petitioner . . . . . 33
No Labor Organization. . . . . . . 17
(hallenged ballots . . . . . . . 17
Widbalats . . . . . . . . . 1

Because the chal l enged ballots are sufficient to affect
the outcome of the election, the Regional Director of the
Agricul tural Labor Relations Board (Board) Riverside Ofice,
conducted an investigation of the challenges and issued a Report on
Chal I enged Ballots (Report No. 1), 1/ dated Novermber 20, 1975,

pursuant to

1/ The seventeen chal l enged ballots fell into three categories:
&a)_ Not agricultural enployee, (b) supervisor, (c) not onlist. The
egional Director's Report" No. 1 was limted to determ nations and
recomrendati ons on onIK six of the seventeen challenged ballots,
these six falling in the "not agricultural enployee" category.



8 Cal. Admn. de Sec. 20365(e) (). The Regional Drector's Report
No. 1 recommended sustaining the challenges to six of the seventeen
bal lots - expressing no recommendations to the renai ni ng chal | enges
at that tinme - on the ground that those six voters? were not
agricultural enployees within the meaning of the Agricultural Labor

Rel ations Act (ALRA) Sec. 1140.4 (a) and (b).

Further supplemental reports were submtted by the

Regi onal Director on Decenber 9, 1975 (Report No. 2)¥ and

February 3, 1976 (Report No. 3) . %

Empl oyer tinely filed exceptions to Reports Nos. 1, 2
and 3. Petitioner tinely filed exceptions to Report No. 3.

Upon recei pt and consideration of the Regional Director's
reports and exceptions thereto filed by the enployer and petitioner, the
Board makes the follow ng findings of fact and conclusions of | aw.

Clerical Enployees

Three enpl oyees® who voted chal | enged ballots were des-

cribed in Report No. 1 as "performng clerical functions" in the

G these six voters, three were described as clerical enployees, the
remai ni ng three described as vehi cl e nechani cs.

~ ¥on the Board' s request for a nore conpl ete record of investi-
ation and findi ngs underlying the recommendations of Report No. 1,

port Nb. 2 was Issued/ confining itself to ajob description of the
three clericals who had voted in the el ection.

YAgain pursuant to a Board request, Report No. 3 was issued,
addressing itself to the renai ning chal | enged bal | ot s.

By nane, these three enpl oyees were Rith Johnson, Barbara
Wl lians, and Shawn L. |cenogl e.
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enpl oyer's office.¥ Ruth Johnson was described (Report No. 2) as

the enpl oyer's "bookkeeper", performng clerical functions such as

i nventory reports and mai ntenance/ updating of books and records. Report
No. 2 also noted Ruth Johnson was a salaried enployee. Barbara WIlians
was described (Report No. 2) as performng "only clerical
functions...," doing such things as preparing reports and doi ng
statistical work. Report No. 2 noted this enployee was al so sal ari ed.
Shawn L. Icenogle was described (Report No. 2) as performng "general
office (clerical) duties...," assisting Ruth Johnson and Barbara
Wllianms. As to these three enployees, Petitioner (hereinafter "UFW)
chal l enged their ballots, asserting that they were not agricultural

enpl oyees within the meaning of the Agricultural Labor Relations Act

(ALRA) Sec. 1140.4( a) and (bh) . %

_ YA brief description of the enpl oyer's operation woul d be appr o-
priate here. The enployer is engaged in the production and processing of
eggs (terned "plant activity" by the enployer), and in the breeding,
hat ching and rai sing of chickens to engage in egg production (terned
"ranch activity" by the enployer). The enployer's plant and ranch
operation is housed in one " L" Shaped bui | di n% The clerical's work space
is located in this building, a fewfeet fromthe plant activity. Access to
this work space i s acconpl i shed via the processing pl ant.

TALRA Sec. 1140.4( b) states in pertinent part:

The term'agricultural enployee' or 'enployee' shall nean one
engaged in agriculture, as such termis defined in subdivision (a).
However, nothing in this subdivision shall be construed to include
any person other than those enpl oyees excluded fromthe coverage of
the National Labor Relations Act, as amended, as agricultural

enpl oyees, pursuant to Sec. 2(e) of the Labor Managenent Relations
Act (Sec. 152(3), Title29, UWhited Sates Code), and Sec. 3(f) of
tcgg )a|r Labor Standards Act (Sec. 203(f), Title 29, United States

e).

(fn. cont. onp. 4)
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In Henet Wiol esale, 2 ALRB No. 24 (1976), we decided the

eligibility of plant clerical enployees, specifically reserving for
future cases the question of eligibility of office clericals. There we
concl uded that whet her enpl oyees of an enpl oyer engaged in agriculture,
who do not thenselves performactual farmng tasks, are agricultura
enmpl oyees depends upon whether the tasks they performare incident to
or in conjunction with the enployer's farmng operation.

The duties of the instant office clericals were hereinbefore
described. Their duties are not unlike the duties of the plant clericals

in Henet Wol esale. In Hemet Wiolesale, the clericals were "chiefly

involved with maintaining the i nventory..." and worked "primarily in the
admni strative offices, and only occasionally visit[ed] the grow ng areas
to communicate with foremen with regard to the ordering of supplies.”

Henet Wiol esal e, supra, at 16. Hemet Wol esal e hel d that, absent evidence

of a confidential enployees status, the plant clericals were agricultura

enmpl oyees entitled to vote.

fn. 7 cont.

Subdi vi si on %a) of Sec. 1140. 4, incorporated into the above
definition of “agricultural enployee", states:

The term'agriculture’ includes farmng in all its branches, and,
anong other things, includes the cultivation and tillage of the

soil, dairying, the production, cultivation, grow ng, and harvesting
of any agricultural or horticultural comodities (including

conmodi ties defined as agricultural comodities in Sec.

1141(]j (%) of Title 12 of the Uhited Sates Code), the raising of

| i vestock, bees, furbearing aninmals, or poultry, or any practices

§|nclud|ng any forestry or |unbering operations) perforned by a
armer or on a farmas an incident to or in conjunction wth such

farmng operations, including preparation for narket and delivery to

storage or market or to carriers for transportation to market.
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The job description and duties of the office clericals in
the instant case showthat their duties are incident to and in
conjunction wth the enployer's poultry operation. There is no
contention that the office clericals collectively constitute a
separ atel y organi zed, independent productive activity. Ve find

that their function is subordinate to the enployer's "agricul tural”

activity.¥ Thus, the clerical enployees herein - Ruth Johnson,
Barbara WIlians, and Shawn L. Icenogle - are agricultural enpl oyees
wthin the neaning of the ALRA and are entitled to vote. Chall enges
totheir ballots are overrul ed.

Vehi cl e Mechanics
Three enpl oyees? who voted chal | enged bal | ots were descri bed

in Report No. 3 as "nechanics,"” performng repair and nai nt enance wor k
on sem- and pick-up trucks, farmequi pnent used for oats, chicken
nanure | oaders and spreaders, and ot her equi prent used to haul
chickens. Al of these vehicles and farmequi pnent were used in the
enpl oyer's poultry operation. The repair and nai nt enance shop was

| ocated -on the premses of the enployer. Report No. 3 noted that all
of the three nechani cs occasionally went to other ranches and perforned

siml ar nai ntenance duti es.

¥"The question is whether the activity in the particular case is
carried on as part of the agricultural function or is separately
or gani zed as an |nd C%endent product|ve activity." Farners Reservoir and
Irrigation Co mb, 337 U S. 755 (1949).

9By nane, these enpl oyees were Kenneth Gegoire, Sr.

Janes D~ Laudeérdal e, and Kenneth J. Gegoire, Jr.
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This Board first addressed the question of whether
mechani cs of an agricultural enployer are thenselves agricultural

enpl oyees in Salinas Marketing Cooperative, 1 ALRB No. 26 (1975) .

There we found that mechanics, "who rarely do their work in the
fields, service all enployers' vehicles and harvesting equi prent

i ncluding equi pment in the packing shed" (Salinas Marketing

Cooperative, supra, at 10) were agricultural enployees!® within

the meaning of the ALRA. \ere mechanics are involved in the repair and
mai nt enance of the machinery and vehicles of an agricul tural enployer,
and where such nachinery and vehicles are used in conjunction with or
incident to the enployer's agricultural operations, such mechanics are
properly within the jurisdiction of the ALRA. See, e. g. Carl Joseph
Maggio, 2 AARB No. 9 (1976); Mann Packing Co., 2 ARBNo. 15(1976) ;
Salinas Geenhouse Co., 2 ALRBNo. 21 (1976) Hemet Wol esale, 2 ALRB No.
24 (1976): California Coastal Farms, 2 ALRB No. 26 (1976). 1

The Regional Drector in Report No. 3 apparently concl uded

that, because the nechanics in the instant case serviced interstate

Yn accord, Luce & Co., 98 NLRB No. 166 (1952); Eastern Sugar
Associates, 99 NLRB No. 121 (1952).
TThe U S. Department of Labor interpretative bulletin states at
C.F.R. Sec. 780.158(a):
... Enpl oyees of a farner who repair the nechani cal
inpl enents used in farmng, as a subordi nate and
necessary task incident to their enployer's farmng
operations, are wthin Section 3(f) . It rmakes no
difference that the work is done by a separate | abor
force in a repair shop maintained for the purpose, where
the size of the farmng operation is such as to justify
It.
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and intrastate diesel trucks and also did occasional repair work for
other farmers, they were thereby beyond the reach of the ALRA. W& cannot
agree. In MAnally Enterprises, Inc., 152 NLRB No. 50 (1965),

mechani cs who repaired and nai ntained McAnal ly's agricul tural equiprent,

including its interstate and intrastate trucks, were found to be
agricultural enployees.

A somewhat simlar situation was found in Mann Packing Co.,

supra. There, the mechanics, in addition to servicing machinery used
as an incident to or in conjunction with the enployer's agricultural
operation, also occasionally serviced nachinery froma nonagricul tural
comerci al packing shed operation. The Board found that the "bul k" of
the servicing was performed on machinery used as an incident to or in
conjunction with the enmployer's agricultural operation, and accordingly

found the mechanics to be agricultural enployees.

In the instant case, it is not contended that the inter-and
intrastate diesel trucks of the enpl oyer, or any other of the serviced
nachi nery of the enpl oyer, are not used as an incident to or in
conjunction wth the enployer's poultry operation. It is uncontroverted
that a substantial najority of the nechanics' tine is spent servicing
the enpl oyer' s vehi cl es and nachi nery on the enpl oyer's premses. W
find that the three nechanics are agricultural enpl oyees entitled to

vote. (hallenges to their ballots are overrul ed.

2. carl Joseph Maggio, 2 ALRB No. 9 (1976), where one
mechani ¢ who worked exclusively on machinery from'a conmercial
packi ng shed operation was found not to be an agricul tural enployee.
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Al eged Supervi sors

Three enpl oyees™ who voted chal | enged bal l ots were
chal | enged as being supervisors. Keith Coffnan was described i n Report
No. 3 as | oading and unl oadi ng trucks on the dock, receiving orders from
the pl ant nmanager and transmtting themto the nen who al so work the
dock, and handling the paperwork invol ved. Manuel Mreno was descri bed
in Report No. 3 as overseei ng the performance of 12 - 13 wonen who work
on nachi nes whi ch pl ace eggs into cartons and receiving orders from and
reporting to the plant nanager. Report No. 3 stated, w thout el aboration,
that M. Mreno effectively recoomended hiring, firing, raises,
transfers, and adjusted the workers' grievances " by taking the workers'
conplaints t 0" the plant nanager. The enpl oyer's exceptions descri be M.
Mreno as a "| eadman” or "floor | eader", responsible for maintaini ng
and dating the cartons i nto whi ch eggs were pl aced by the above-nenti oned
12 - 13 wonen. The Regional D rector recommended sustaining the chal | enge
to M. Mreno and overruling the challenge to M. Qof f nan.

It is uncontroverted that the work of both M. GCoffnan and
M. Mreno is pronpted by receipt of a witten egg order or verbal
directive comng fromthe plant office or their respective
supervisors. Their daily work is then in fulfillnent of and pursuant
to that egg order. D scretion and/or independent judgnment is

exercised, if at all, only wthin the narrow confines of the

'By nane, these enpl oyees were Keith Cof f man, Margaret Chavez,
and Manuel Mreno.
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exact egg order. Inthis respect, the duties of M. ffnan¥ “and
M. Mreno can be said to be "nerely routine or clerical” in nature.
See ALRA Sec. 1140.4 () ) .

In agriculture labor, given the cultural and |anguage
diversity that abounds between enpl oyer and enpl oyee!® and anmong
enpl oyees thenselves, it is perhaps inevitable that some enployees wll
possess a higher visibility insofar as the dissem nation of work orders
and/ or enployee inquiries are concerned. Such a higher visibility is
insufficient to render that enployee a supervisor within the neani ng of
the ARAY Bvenif that enpl oyee of higher visibility were to engage
in mnor coordination or supervision of the work order, he or she woul d
not necessarily, for that reason al one, becone a supervisor wthin the

neani ng of the ALRA The

¥Winits exceptions to Report No. 3., the UFWasserts in essence
that M. Coffman, after receiving e?g_orders fromthe plant manager,
"directs" and "exercises independent judgment” in fulfillnent of that
order with respect to other dock workers, thereby rendering hima
supervisor. We disagree. W think this is an exanple of a situation
where the exercise of authority is merely routine or clerical in
nature. W do not think, however, that M. Coffman is sufficiently
clothed in the garments of independent authority to render hima
supervisor within the neaning of the ALRA

B'Facts in the record indicated that at both the work stations
of M. Coffman and M. Mreno, sone enpl oyees were non-English
speaking, while it appeared that the orders were witten or trans-
mtted in English.

¥ Qccupying "a special position in the conpany in the eyes of
the enpl oyees is not a sufficient basis fromwhich to concl ude
Eolng]?%s) a stu%erw sor..." Salinas Geenhouse Co., 2 ALRBNo. 21
a
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Court of Appeals, in NLRB v. Doctors Hospital of Mdesto, I nc., 489
Fed 772, 776, (9th Gr., 1973) stated:

The | eadman or straw boss may give mnor orders or

directives or supervise the work of others, but he is

not necessari II\é/a part of managenent and a "supervisor"”

under the Act.="

W find that M. Coffman is not a supervisor within the
meani ng of the ALRA, and is entitled to vote. The challenge to his
ball ot is overrul ed.

The status of M. Mreno, however, is clouded by the Regional
Director's non-detailed finding that he effectively recommends the
hiring, firing, raises, and transfers of other enployees and adjusts
the workers' conplaints by taking themto the plant manager. The
Empl oyer's exceptions offer a detailed denial of this finding. W
conclude that the Regional Director's report with respect to this
chal l enge is not dispositive and therefore, pending further
i nvestigation, make no final disposition of this challenge at this tine.

Mar garet Chavez was described in Report No. 3 as an inspector
who reported on the work of other inspectors. The Enployer's
exceptions to Report No. 3 noted that Ms. Chavez was a quality control
egg i nspector who had been enpl oyed there | onger than any other enpl oyee
(12 years), including managenent. The UFWs exceptions to Report No.
3 stated that reports by Ms. Chavez of inferior work by any individual

“invariably" led to transfer or discharge of that individual. The

Regi onal Director reconmended overruling the challenge to Ms. Chavez.

1/1n accord, NLRBv. Swift and Co., 114 NLRB 951; enf; 240 F2d 65
g9th Cir., 1957); NRBv. Houston National Gas Corp., 198 NLRB No.
5, enf; 478 F2d 467 (5th Cir., 1973).
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The UFWasserts that Ms. Chavez effectively recommends the
hire, fire, transfer, or discharge of other enployees, and has done so.
The enpl oyer states that Ms. Chavez does not so function, and has not.
The Regional Director does not confirm deny, or otherw se address this
question. Consequently, we find the Regional Director's report with
respect to this challenge not dispositive and therefore, pending further
I nvestigation or hearing, make no final disposition of this challenge at

this tine.

Truck Drivers®

In Henet Whol esal e, supra, three heavy truck drivers were

found to be agricultural enployees. The Board found that the duties of
the truck drivers fell within the secondary neaning of agriculture in
that they were "perforned by a farmer or on a farmas an incident to or
In conjunction with such farmng operations, including preparation for
mar ket and delivery...to market." The Board further found that the
trucking activities did not constitute an independent business. Henet
Wiol esal e, supra, at 17. See also, 29 C. F. R. 154.

In the instant case, the truck drivers work full-time

transporting the enployer's poultry products to narket. There is

~ The question of whether or not truck drivers are within the
1ur|sd|ct|on of the ALRA has been presented to the Board before. See

nterharyest/ Inc., 1 ARBNo. 2 (1975); J. R Norton, Co., 1 ALRB No.
11 (1975); West Coast Farms, 1 ALRB No. 15 (1975); Carl Joseph Maggi o,
Inc., 2 ALRB No. 9 (1976); California Coastal Farms, 2 ALRB No. 26
El&)?ﬁ) . In these cases, the Board deferred resolution of the question

ecause the same question involving the same parties was pending before
the NLRB. In the instant case, no such situation obtains
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no contention that the enployer's method of transportation constitutes
an independent business. The enployer's "method of transportation to
mar ket seenms common enough anong poul try raisers and, although the
drivers perfornmed few typical farmlabor duties, thisis not, in
itself, sufficient to warrant the finding that this was a separate
trucking business.”™ NRBv. Strain, 405 F2d 1025,

1032 (5th Cr., 1959).

We find that the seven truck drivers!® herein are agri-
cultural enployees and are entitled to vote. Challenges to their
bal | ots are overrul ed.

Enpl oyee Not on Li st

One enpl oyee - Avery Lenon, described in Report No. 3 as a
truck driver working in the sane capacity as the truck drivers above -
was chal | enged as not being on the eligibility list. The Regional
Director indicates that M. Lenmon was in fact enployed during the
appropriate eligibility period but was left off the list inadvertently.
Nei ther party takes issue with this. Accordingly, the challenge to M.
Lenon based on his absence fromthe eligibility list is overruled.

In Report No. 3, the Regional Orector neverthel ess

recommends sustai ning the challenge to M. Lenon apparently because

Y These enEI oE/ees were Jackie Arnstead, Robert Laneraux, Tim

Larkin, Gbert Bobby Chambers, WIliamH. Jones and John

Cranfill. The En'PI oyer S exceptl ons stated that John Cranfill was not
a truck driver but a dock worker, with duties simlar to a R/rew ously

rrentl oned dock worker, M. Coffrran W need not determ ne

Cranfill's E)rlrrary duties since in either position for the enployer he

I's an agricul tural” enpl oyee.
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of his truck driver status. For the reasons stated above, we find
that M. Lenon is an agricultural enployee entitled to vote. W
decline to accept the Regional Director's recomendation.
Concl usi on

The Regional Director is hereby ordered to open and count the 15
bal l ots for which the challenges have herein been overruled, and to
issue a newtally. If the revised tally indicates that the

remai ning chal l enged ballots will be determnative of the election,
this Board shall conduct such investigation and/or hearing as it

deens necessary as to those ballots.

Dat ed: Novenber 2, 1976

Cerald A. Brown, Chairman
R chard Johnson, Jr ., Menber
Roger M Mahony, Menber

Robert B. Hutchi nson, Menber
Ronal d L. Ruiz, Menber
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